
IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI 
AT KANSAS CITY 

WILLIAM MATTHEW NICHOLS ) 
4301 West 7th Place ) 
Prairie Village, KS 66208 ) 

) 
and ) 

) 
JANICE DAWN NICHOLS ) 
4301 West 7th Place ) 
Prairie Village, KS 66208 ) 

) 
Plaintiffs, ) 

) 
vs. ) No. 

) 
Time Warner Cable Midwest, LLC ) 
a Delaware limited liability company, ) 
60 Columbus Circle ) 
New York, NY 10023 ) 
Serve at: CT Corporation System ) 
120 South Central A venue ) 
Clayton, MO 63105 ) 

) 
Heartland Midwest, LLC ) 
a Kansas limited liability company ) 
15795 A. Mahaffie Street ) 
Olathe, KS 66062 ) 
Serve at: CT Corporation System ) 
120 South Central Avenue ) 
Clayton, MO 63105 ) 

) 
Michael Tanner ) 
Serve at: Richard McLoed, Esq. ) 
The Mcleod Law Firm ) 
2020 Wyandotte Street ) 
Kansas City, MO 64108 ) 



USIC Locating Services, Inc. ) 
an Indiana corporation ) 
9045 River Road, Suite 300 ) 
Indianapolis, IN 46240 ) 
Serve at: CT Corporation System ) 
120 South Central A venue ) 
Clayton, MO 63105 ) 

Defendants. ) 

PETITION FOR DAMAGES 

Plaintiffs state as follows for their cause of action against defendants: 

THE PARTIES: 

1. Plaintiffs are residents of Kansas. 

2. Plaintiff William Matthew Nichols ("Matt Nichols") was an employee and 

manager of JJ's Bar and Grill ("JJ's"), a restaurant located at 910 W. 48th Street, Jackson 

County, Missouri. 

3. Plaintiff Janice Dawn Nichols is the wife of Plaintiff Matt Nichols; Matt 

and Janice Nichols were husband and wife at all times relevant to this petition. 

4. Plaintiff Matt Nichols was working at JJ's when defendants caused or 

contributed to cause a natural gas explosion and fire that destroyed the restaurant and 

injured Plaintiffs. 

5. Defendant Time Warner Cable Midwest, LLC ("Time Warner") is a 

Delaware corporation in good standing and engaged in business in Jackson County, 

Missouri. Time Warner may be served through its Missouri registered agent at CT 

Corporation System, 120 South Central A venue, Clayton, MO 63105. 
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6. Defendant Heartland Midwest, LLC ("Heartland") is a Kansas limited 

liability company in good standing and engaged in business in Jackson County, Missouri. 

Heartland may be served through its Missouri registered agent at CT Corporation System, 

120 South Central A venue, Clayton, MO 63105. 

7. At all relevant times, Defendant Heartland was working as a contractor for 

Defendant Time Warner near 910 W. 48th Street, outside or near JJ' s, performing 

underground digging and excavation as defined in section 319.015 and Kansas City 

Missouri ordinance 64-111. During this work, an agent, servant and/or employee of 

Defendant Heartland ruptured a natural gas pipe causing a gas leak. 

8. Defendant Michael Tanner is and at all relevant times was a citizen and 

resident of Kansas City, Missouri. At all relevant times, Defendant Michael Tanner was 

acting as an agent and/or employee of Defendant Heartland; Defendant Tanner is the 

safety director for Defendant Heartland. 

9. Defendant USIC Locating Services, Inc. ("USIC") is an Indiana 

corporation in good standing and may be served through its Missouri registered agent at 

CT Corporation System, 120 South Central Avenue, Clayton, MO 63105. 

10. Defendant USIC is an underground facility and utility locating service. 

Prior to work performed by Defendant Heartland, Defendant USIC was asked to locate 

the underground utilities near and around JJ ' s and mark their location on the surface of 

the alleyway. 
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JURISDICTION AND VENUE: 

11. Jurisdiction is proper in Circuit Court because the amount in controversy, 

exclusive of interest and costs, exceeds $25,000. 

12. Venue is proper and convenient m this Court under section 508.010 

because Plaintiff was first injured by the wrongful acts and/or negligent conduct of 

defendants in Jackson County, Missouri. Furthermore, the conduct which caused 

Plaintiffs' injuries occurred in the western portion of Jackson County and venue is 

therefore appropriate in Kansas City. 

13. This Court has personal jurisdiction over Defendant Tanner as he is a 

Missouri resident. 

GENERAL ALLEGATIONS: 

14. All actions of defendants alleged in this petition were either caused by 

decisions made at a corporate level or performed by and through their agents, servants 

and employees, who at all times were acting within the course and scope of their 

employment or agency with defendants. 

15. On February 19, 2013, Plaintiff Matt Nichols reported to JJ's and began 

work for the day. 

16. During all relevant times on and before February 19,2013, Defendant Time 

Warner contracted with Defendant Heartland to perform construction work in the vicinity 

of JJ' s. The work performed by Defendant Heartland included drilling, boring, digging, 

and excavation by, near, and adjacent to JJ's. 
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17. Prior to February 19, 2013, Defendant Heartland notified natural gas and 

other utilities that a crew from Defendant Heartland would drill a route to lay cable or 

fiber optics; all defendants knew drilling would occur near or in the vicinity of a natural 

gas pipeline. 

18. Defendant USIC, as an agent of Time Warner and other defendants, was 

contracted to locate the underground natural gas piping and provide accurate markings on 

the surface to indicate the location of the piping. Markings were drawn or painted in the 

proposed work area at some time in the two weeks before February 19, 2013. 

19. Once the markings were made, Defendant Heartland was required by law to 

hand dig "potholes" in the area of the markings to ensure they are fully aware of the 

location of the underground piping, before excavation, tunneling, digging or drilling 

equipment is utilized. 

20. Erroneous markings, erroneous interpretations of the markings and 

miscommunications between defendants caused or contributed to cause the defendants' 

boring drill to run into the gas pipeline and rupture the pipeline. 

21 . These errors included but were not limited to Defendant Heartland ignoring 

information available from the pothole and misinterpreting USIC's markings; Defendant 

Heartland confused electrical line and gas line markings and struck a gas line with a 

boring machine. 

22. In the late afternoon of February 19, 2013, a call to 911 was made by a 

contractor working near JJ's to report a broken natural gas pipe; the contractor stated it 

hit a gas line and there was a gas leak. 
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23. After rupturing the gas line, Defendant Heartland erroneously represented 

to persons attempting to shut off the flow of gas the time at which they struck the gas 

line. 

24. Thereafter, an explosion destroyed JJ's and a massive fire ensued. 

25 . Plaintiff Matt Nichols suffered physical and emotional injuries as a result of 

the explosion and fire cause by defendants' negligence. 

26. Each of the acts and omissions by defendants as set forth in this petition 

contributed to and directly and proximately caused the explosion that injured Plaintiff. 

27. Due to the negligence, carelessness and recklessness of defendants, 

Plaintiff Matt Nichols suffered and will continue to suffer from psychological and 

emotional injuries, including but not limited to depression, mood and/or anxiety disorder, 

symptoms of post-traumatic stress disorder; he was also caused to suffer from 

nightmares. 

28. Section 510.265, R.S.Mo. in limiting punitive damages to five times the 

amount of the civil damages verdict or $500,000, but exempting the State of Missouri 

from such limitation is unconstitutional in violation of the Fourteenth Amendment to the 

United States Constitution and Article I, § 2 of the Missouri Constitution in that it treats 

civil damages claims made on behalf of the state differently than those brought by civil 

plaintiffs and thereby violates equal protection because it lacks a rational basis. 

29. Section 510.625 and 508.010, R.S.Mo. are part of a single legislative act 

entitled House Bill 393 passed by the General Assembly of Missouri in 2005. The 

provisions of the bill violate: 
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a. the requirement of one subject, Mo Const. Art. III, § 23; 

b. the requirement of clear title, Mo Const. Art. III, §23; 

c. the privileges and immunities clause, Mo. Const. Art. I, § 13; 

d. the constitutional directives for amending statutes, Mo. Const. Art. III, § 

28; 

e. the prohibition against special laws Mo. Const. Art. III, § 40 (28); 

f. the separation of powers, Mo. Const. Art. II, § 1; and 

g. the limited to the purpose mandate, Mo. Const. Art. V, §5. 
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COUNT I 

Negligence- Inherently dangerous activity against Time Warner, Heartland, and 
Tanner 

Plaintiffs allege as follows for their claim of negligence - inherently dangerous 

activity against Defendants Time Warner, Heartland, and Tanner: 

30. To the extent they are not inconsistent with the allegations in this Count, 

Plaintiffs incorporate all other allegations of this petition as more fully set forth herein. 

31. The underground directional drilling was necessary for performance of the 

Time Warner/Heartland contract, and at this location this activity necessarily presented 

peculiar and/or substantial risk of harm to others in the immediate vicinity, including 

Plaintiffs, unless adequate precautions were taken in order to avoid boring into the natural 

gas line, causing a massive gas leak, and a gas explosion and subsequent fire, and said 

activity was therefore an inherently dangerous activity. 

32. Time Warner owed a non-delegable duty to all persons in the immediate 

vicinity to take adequate precautions, including, but not limited to, those previously 

alleged (which are incorporated herein by reference) in order to prevent the bore head 

from drilling into the natural gas line and to protect all persons from the peculiar and/or 

substantial risk of harm previously alleged (and incorporated herein by reference) arising 

from the planned excavation. 

33. Heartland and Tanner owed a duty to Plaintiffs and all persons in the 

immediate vicinity to take adequate precautions, including, but not limited to, those 

previously alleged (which are incorporated herein by reference) in order to prevent the 
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bore head from drilling into the natural gas line and to protect Plaintiffs and others from 

the peculiar and/or substantial risk of harm previously alleged (and incorporated herein 

by reference) arising from the planned excavation. 

34. Prior to entering into the Time Warner/Heartland contract, Time Warner 

was an experienced and sophisticated operator in the telecommunication industry, and it 

was knowledgeable regarding (1) the operation involved in installing Time Warner' s 

fiber optic cable using underground trenching; (2) the foreseeable risk of boring into 

underground facilities, including underground natural gas facilities, during underground 

trenching; (3) the foreseeable risk of a natural gas explosion and subsequent fire 

following a substantial natural gas leak; and ( 4) the precautions, statutory and otherwise, 

necessary to adequately protect others from harm resulting from such operation. 

35. Therefore, this peculiar and/or substantial risk of harm was known and 

foreseeable to Time Warner, Heartland, and Tanner at the time the Time 

Warner/Heartland contract was entered into, was a risk of harm that required adequate 

precautions be taken to protect against and was therefore a risk intrinsic in performance 

of the planned excavation and the Time Warner/Heartland contract. 

36. Performance of the Time Warner/Heartland contract was for and m 

furtherance of the business and financial interest ofTime Warner. 

37. Time Warner, individually and/or vicariously through the conduct of 

Heartland and Tanner, and Heartland and Tanner breached their duty and were negligent 

in one or more of the following respects: 
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a. By failing to confirm the location of the MGE gas main prior to operating 

its underground trenchless bore in close proximity to that line; 

b. By failing to make careful and prudent efforts to confirm the location of the 

MGE gas main prior to using underground trenchless boring equipment in 

the approximate location of the gas main: 

c. By boring into and thereby rupturing the wall of the MGE gas main causing 

damage to the line and allowing natural gas to escape; 

d. By failing to adequately hand excavate the area where the directional 

drilling bore head would intersect with the natural gas line to visualize the 

gas line prior to continuing directional drilling; 

e. By failing to dig below the depth of the planned bore path (3 7") in order to 

visualize the bore head as it passed through the approximate location of the 

underground facilities; 

f. By failing to have trained and qualified employees on the job to perform 

the underground directional drilling activity; 

g. By failing to train its employees regarding practices and procedures 

followed for installation of natural gas lines in relation to electrical 

conduits; 

h. By failing to recogmze that neither of the two black plastic conduits 

uncovered and observed by the Heartland was a gas main; 

1. By failing to contact MGE to have MGE inspect the two black plastic 

conduits to determine whether or not one was the gas main; 
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J. By failing to plan and engineer the project so as to install the fiber optic 

cable with a clearance of 12" or more away from the underground natural 

gas line; 

k. By failing to immediately and timely report the gas leak to 911; and 

1. By failing to obtain a permit from the City of Kansas City prior to 

beginning excavation in the vicinity near JJ's Restaurant. 

38. Because the activity was inherently dangerous as hereinabove described, 

Time Warner' s duty to Plaintiffs and other members of the public was non-delegable. 

Therefore, the negligence of Heartland and Tanner and Heartland' s employees is imputed 

to Time Warner. 

39. The negligence of Time Warner, Heartland, and Tanner directly caused or 

directly contributed to cause the breach of the natural gas line which directly, foreseeably 

and proximately resulted in the explosion of JJ's Restaurant and the subsequent fire. 

40. The negligence of Time Warner, Heartland, and Tanner failed to protect 

Plaintiffs and others from harm that directly resulted from the peculiar and/or substantial 

risk of harm (previously alleged and incorporated herein by reference) intrinsic in the 

inherently dangerous activity required for performance of the Time Warner/Heartland 

contract. 

41. The negligence of Time Warner, Heartland, and Tanner directly caused or 

directly contributed to cause Plaintiffs to experience pain, anxiety and suffering. 

42. Based on the foregoing, Plaintiffs have been damaged and are entitled to 

fair and reasonable compensation. 
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43. Heartland and Tanner knew or should have known that the conduct 

described above created not only an unreasonable risk of bodily harm to others, but also a 

high degree of probability that substantial harm could result to others in the immediate 

vicinity. Said defendant's conduct as described above was reckless and showed complete 

indifference to and conscious disregard for the safety of others in the immediate vicinity 

supporting an award of punitive damages in addition to Plaintiffs' compensatory 

damages. 

WHEREFORE, Plaintiffs respectfully request judgment against defendants for 

actual damages that are fair and reasonable for the injuries sustained, for Plaintiffs' costs 

herein expended, and for punitive damages that will properly punish Defendants and 

deter them and others from similar future conduct, and for such other and further relief as 

the Court deems just and proper. 
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COUNT II 

Negligence- Statutory duty against Time Warner, Heartland, and Tanner 

Plaintiffs allege as follows for their claim of negligence - statutory duty against 

Defendants Time Warner, Heartland, and Tanner: 

44. To the extent they are not inconsistent with the allegations in this Count, 

Plaintiffs incorporate all other allegations of this petition as more fully set forth herein. 

45 . Time Warner's right to install its fiber optic cable and for its fiber optic 

cable to occupy the public right-of-way where Heartland was operating when the bore 

head damaged the natural gas line was authority specifically granted Time Warner by the 

MPSC pursuant to Missouri's 2007 Video Services Providers Act, R.S.Mo. § 67.2675 et 

seq., specifically § 67.2679.3. 

46. The 2007 Video Services Providers Act required Time Warner to agree to 

comply with certain statutory duties to provide specific safeguards or precautions for the 

safety of others, to wit: 

a. R.S.Mo. § 67.2679.7(6) required Time Warner to affirm that it "is legally, 

financially, and technically qualified to provide video service," and Time 

Warner did in fact agree that it was so qualified through the affidavit of 

Jack Hubert, Regional Vice President, Residential Services submitted to the 

MPSC along with its application; 

b. R.S.Mo. § 67.2679.7(1) required Time Warner to affirm that it would 

"agree to comply with all applicable federal and state laws and 

regulations," and Time Warner in fact did agree through the affidavit of 
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Jack Hubert, Regional Vice President, Residential Services submitted to the 

MPSC along with its application; 

c. R.S.Mo. § 67.2679.7(5) required Time Warner to affirm that it would 

"agree to comply with all applicable regulations concerning use of the 

public rights-of-way as provided in sections 67.1830 to 67 .1846" and Time 

Warner in fact did agree through the affidavit of Jack Hubert, Regional 

Vice President, Residential Services submitted to the MPSC along with its 

application; 

d. R.S.Mo. § 67.1844.1 - "The performance of excavation work in the public 

right-of-way shall be in accordance with the applicable safety and 

construction codes"; 

e. R.S.Mo. § 67.1844.2 - "The public utility right-of-way user [here Time 

Warner] shall be responsible for ensuring that the work of contractors and 

subcontractors is performed consistent with its permits and applicable law 

and responsible for promptly correcting acts or omissions by any contractor 

or subcontractor"; and 

f. R.S.Mo. § 67.2709 required Time Warner was to comply with all 

applicable sections of the National Electric Safety Code (hereinafter 

"NESC") in the construction practices and installation of its underground 

fiber optic cable which required in § 320.B(5) that Time Warner install the 

fiber optic cable with 12" or more radial separation from the underground 

gas line. 
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47. Applicable state laws and regulations, as referenced in R.S.Mo~ § 

67 .2679( 1 ), that imposed specific statutory duties regarding the installation of the Time 

Warner fiber optic cable and to provide specific safeguards or precautions for the safety 

of others during the installation include, but are not limited to: 

a. R.S.Mo. § 319.03 7.2 - "The excavator shall not use power-driven 

equipment for trenchless excavation, including directional drilling, within 

the marked approximate location of such underground facilities until the 

excavator has made careful and prudent efforts to confirm the horizontal 

and vertical location thereof in the vicinity of the proposed excavation 

through methods appropriate to the geologic and weather conditions, and 

the nature of the facility, such as the use of electronic locating devices, 

hand digging, potholing when practical, soft digging, vacuum methods, use 

of pressurized air or water, pneumatic hand tools or other noninvasive 

methods as such methods are developed." 

b. R.S.Mo. § 319.037.2- "Notwithstanding the foregoing, the excavator shall 

not be required to confirm the horizontal or vertical location of the 

underground facilities if the excavator, using the methods described in this 

section, excavates a hole over the underground facilities to a depth two feet 

or more below the planned boring path and then carefully and prudently 

monitors the horizontal and vertical location of the boring device in a 

manner calculated to enable the device to be visually observed by the 
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excavator as it crosses the entire width of the marked approximate location 

of the underground facilities." 

c. R.S.Mo. § 319.037.2 - "The excavator shall also make careful and prudent 

efforts by such means as are appropriate to the geologic and weather 

conditions and the nature of the facility, to confirm the horizontal and 

vertical location of the boring device during boring operations." 

d. R.S.Mo. § 319.035 - "Obtaining information as required by sections 

319.010 to 319.050 does not excuse any person making any excavation 

from doing so in a careful and prudent manner." 

e. R.S.Mo. § 319.045.1 - "In the event of any damage or dislocation or 

disturbance of any underground facility in connection with any excavation, 

the person responsible for the excavation operations shall immediately 

notify the notification center. This subsection shall be deemed to require 

reporting of any damage, dislocation, or disturbance to trace wires, 

encasements, cathode protection, permanent above-ground stakes or other 

such items utilized for protection of the underground facility." 

48. Time Warner was by statute under a duty to provide the aforementioned 

safeguards and protections for the safety of others and is subject to liability for the harm 

caused by the failure to provide such safeguards and precautions whether such failure 

was on the part of Time Warner and/or Heartland. 

49. Plaintiffs were persons whose harm was foreseeable and for whose 

protection the duty was imposed. 
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50. Heartland and Tanner owed a duty to Plaintiffs and other members of the 

general public to perform the installation of its fiber optic cable in a careful and prudent 

manner, in accordance with all statutory duties and obligations and take all reasonable 

and necessary precautions to protect Plaintiffs and the general public from harm. 

51. Time Warner, individually and/or vicariously for the conduct of Heartland 

and Tanner, and Heartland and Tanner breached their duty and were negligent in one or 

more of the following respects: 

a. By failing to confirm the location of the MGE gas main prior to operating 

its underground trenchless bore in close proximity to that line; 

b. By failing to make careful and prudent efforts to confirm the location of the 

MGE gas main prior to using power-driven equipment for trenchless 

excavation in the approximate location of the gas main; 

c. By failing to adequately hand excavate the area where the bore head would 

intersect with the natural gas line to visualize the gas line prior to 

continuing directional drilling; 

d. By failing to dig below the depth of the planned bore path (3 7") in order to 

visualize the bore head as it passed through the approximate location of the 

underground facilities; 

e. By failing to recognize that the two black plastic conduits observed by the 

Heartland drilling crew at approximately 24" depth were two electric 

conduits; 
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f. By failing to recogmze that neither of the two black plastic conduits 

observed by the Heartland drilling crew at approximately a 24" depth was a 

natural gas main; 

g. By failing to contact MGE to have MGE inspect the two black plastic 

conduits to determine whether one was the gas main or not; 

h. By boring into and thereby rupturing the wall of the MGE gas main causing 

damage to the line and allowing natural gas to escape; 

1. By failing to plan and engineer the project so as to install the fiber optic 

cable with a clearance of 12" or more away from the underground natural 

gas line; 

J. By failing to have trained and qualified employees on the job to perform 

the underground trenching activity; 

k. Having failed to confirm the location of the natural gas main, excavated a 

hole two feet below the planned bore path and visually monitored the bore 

head as it crossed the entire "approximate location" of the underground 

facilities based on the surface markings; and 

I. By failing to immediately and timely report the gas leak to 911, Missouri 

One Call and/or MGE; 

52. Time Warner also breached its duty and was negligent in one or more of the 

following ways: 

a. By failing to have one or more trained and qualified representatives 

participate in and/or approve the planning and/or engineering of the 
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planned excavation by Heartland to ensure that the excavation work was 

carefully and prudently engineered and/or planned; 

b. By failing to have one or more trained and qualified representatives present 

at the scene while Heartland was performing the work to ensure that 

safeguards and precautions were taken and that acts and omissions by 

Heartland were promptly corrected; 

c. By failing to have one or more trained and qualified representatives on the 

job site during the underground trenching activity by Heartland; 

d. By failing to ensure that Heartland had trained and qualified employees 

performing the underground trenching activity; 

e. By failing to ensure that Heartland employees confirmed the location of the 

natural gas line before boring into the appropriate location of the gas line; 

f. By failing to ensure that Heartland would dig below the depth of the 

planned bore path (3 7") in order to visualize the bore head as it passed 

through the approximate location of the underground facilities; 

g. By failing to ensure that Heartland acted carefully and prudently m 

confinning the location of the natural gas line; 

h. By failing to prevent Heartland from boring into the approximate location 

of the underground facilities without first confirming the location of the 

natural gas main; 
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1. By failing to promptly correct Heartland's mistake in confusing the two 

black electrical conduits that were so close as to be touching one another 

for one electric conduit and one natural gas line; 

J. By failing to promptly correct Heartland's omission in failing to contact 

MOE to determine whether one of the two black conduits was the MOE gas 

mam; 

k. By failing to ensure that Heartland, having failed to confirm the location of 

the natural gas main, excavated a hole two feet below the planned bore path 

and visually monitored the bore head as it crossed the entire "approximate 

location" of the underground facilities based on the surface markings; 

1. By failing to ensure that Heartland installed the fiber optic cable with a 12" 

clearance from the natural gas main; and 

m. By failing to ensure that Heartland immediately and timely reported the gas 

leak to 911, Missouri One Call and/or MOE. 

53. Because Time Warner was subject to statutory duties regarding the 

installation of the fiber optic cable, Time Warner's duty to Plaintiffs and other members 

of the public was non-delegable. Therefore, the negligence of Heartland and Tanner and 

Heartland's employees is imputed to Time Warner. 

54. The negligence of Time Warner, individually and/or vicariously through 

the conduct of Heartland and Tanner, and Heartland and Tanner directly caused or 

directly contributed to cause the breach of the natural gas line which directly, foreseeably 

and proximately resulted in the explosion of JJ' s Restaurant and the subsequent fire. 
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55. The negligence of Time Warner, individually and/or vicariously through 

the conduct of Heartland and Tanner, and Heartland and Tanner directly caused or 

directly contributed to cause injury to Plaintiffs. 

56. Based on the foregoing, Plaintiffs have been damaged and are entitled to 

fair and reasonable compensation. 

57. Time Warner and/or Heartland and Tanner knew or should have known that 

their respective conduct described above created not only an unreasonable risk of bodily 

harm to others, but also a high degree of probability that substantial harm could result to 

others in the immediate vicinity. Said defendants' conduct as described above was 

reckless and showed complete indifference to and conscious disregard for the safety of 

others in the immediate vicinity supporting an award of punitive damages in addition to 

Plaintiffs' compensatory damages. 

WHEREFORE, Plaintiffs respectfully request judgment against defendants for 

actual damages that are fair and reasonable for the injuries sustained, for Plaintiffs' costs 

herein expended, and for punitive damages that will properly punish defendants and deter 

them and others from similar future conduct, and for such other and further relief as the 

Court deems just and proper. 
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COUNT III 

Negligence- Negligence in a public place against Time Warner, Heartland, and 
Tanner 

Plaintiffs allege as follows for their claim of negligence in a public place against 

Defendants Time Warner, Heartland, and Tanner: 

58. To the extent they are not inconsistent with the allegations in this Count, 

Plaintiffs incorporate all other allegations of this petition as more fully set forth herein. 

59. Time Warner contracted with Heartland to install Time Warner's fiber optic 

cable in the public place and within the public right-of-way. 

60. The installation of the Time Warner fiber optic cable by Heartland was for 

and in furtherance of the business and financial interest ofTime Warner. 

61. The planned installation of Time Warner's fiber optic cable was underneath 

an alleyway, a pedestrian crosswalk and 48th Street in the densely populated, 

commercial/residential area in the Country Club Plaza area of Kansas City. As such the 

activity was to be performed in a public place and within the public right-of-way. 

62. Therefore, Time Warner owed a non-delegable duty to Plaintiffs and the 

general public to perform the installation of its fiber optic cable in a careful and prudent 

manner, and take all reasonable and necessary precautions to protect people from harm. 

63 . During the installation of the Time Warner fiber optic cable, Heartland's 

underground bore head contacted and damaged the underground natural gas main causing 

a massive natural gas leak and natural gas to accumulate inside JJ's Restaurant, where it 

ignited resulting in a massive explosion and subsequent fire. 
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64. Heartland and Tanner owed a duty to Plaintiffs and members of the general 

public to perform the installation of its fiber optic cable in a careful and prudent manner 

and take all reasonable and necessary precautions to protect the general public from 

harm. 

65. Time Warner, individually and/or vicariously for conduct of Heartland and 

Tanner, and Heartland and Tanner breached their duty and were negligent in one or more 

of the following respects: 

a. By failing to confirm the location of the MGE gas main prior to operating 

its underground trenchless bore in close proximity to that line; 

b. By failing to make careful and prudent efforts to confirm the location of the 

MGE gas main prior to using power-driven equipment for trenchless 

excavation in the approximate location of the gas main; 

c. By failing to adequately hand excavate the area where the bore head would 

intersect with the natural gas line to visualize the gas line prior to 

continuing directional drilling; 

d. By failing to dig below the depth of the planned bore path (3 7") in order to 

visualize the bore head as it passed through the approximate location of the 

underground facilities; 

e. By failing to recognize that the two black plastic conduits observed by the 

Heartland drilling crew at approximately 24" depth were two electric 

conduits; 
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f. By failing to recognize that neither of the two black plastic conduits 

observed by the Heartland drilling crew at approximately a 24" depth was 

a natural gas main; 

g. By failing to contact MGE to have MGE inspect the two black plastic 

conduits to determine whether one was the gas main or not; 

h. By boring into and thereby rupturing the wall of the MGE gas main causing 

damage to the line and allowing natural gas to escape; 

1. By failing to plan and engineer the project so as to install the fiber optic 

cable with a clearance of 12" or more away from the underground natural 

gas line; 

J. By failing to have trained and qualified employees on the job to perform 

the underground trenching activity; 

k. Having failed to confirm the location of the natural gas main, excavated a 

hole two feet below the planned bore path and visually monitored the bore 

head as it crossed the entire "approximate location" of the underground 

facilities based on the surface markings; and 

1. By failing to immediately and timely report the gas leak to 911, Missouri 

One Call and/or MGE; 

66. Time Warner also breached its duty and was negligent in one or more of the 

following ways: 

a. By failing to have one or more trained and qualified representatives 

participate in and/or approve the planning and/or engineering of the 
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planned excavation by Heartland to ensure that the excavation work was 

carefully and prudently engineered and/or planned; 

b. By failing to have one or more trained and qualified representatives present 

at the scene while Heartland was performing the work to ensure that 

safeguards and precautions were taken and that acts and omissions by 

Heartland were promptly corrected; 

c. By failing to have one or more trained and qualified representatives on the 

job site during the underground trenching activity by Heartland; 

d. By failing to ensure that Heartland had trained and qualified employees 

performing the underground trenching activity; 

e. By failing to ensure that Heartland employees confirmed the location of the 

natural gas line before boring into the appropriate location of the gas line; 

f. By failing to ensure that Heartland would dig below the depth of the 

planned bore path (3 7") in order to visualize the bore head as it passed 

through the approximate location of the underground facilities; 

g. By failing to ensure that Heartland acted carefully and prudently m 

confirming the location of the natural gas line; 

h. By failing to prevent Heartland from boring into the approximate location 

of the underground facilities without first confirming the location of the 

natural gas main; 

25 



1. By failing to promptly correct Heartland's mistake in confusing the two 

black electrical conduits that were so close as to be touching one another 

for one electric conduit and one natural gas line; 

J. By failing to promptly correct Heartland's omission in failing to contact 

MGE to determine whether one of the two black conduits was the MGE gas 

main; 

k. By failing to ensure that Heartland, having failed to confirm the location of 

the natural gas main, excavated a hole two feet below the planned bore path 

and visually monitored the bore head as it crossed the entire "approximate 

location" of the underground facilities based on the surface markings; 

l. By failing to ensure that Heartland installed the fiber optic cable with a 12" 

clearance from the natural gas main; and 

m. By failing to ensure that Heartland immediately and timely reported the gas 

leak to 911 , Missouri One Call and/or MGE. 

67. Because the fiber optic cable installation was performed in a public place as 

hereinabove described, Time Warner' s duty to Plaintiffs and other members of the public 

was non-delegable. Therefore, the negligence of Heartland and Tanner and Heartland's 

employees is imputed to Time Warner. 

68. The negligence of Time Warner and/or Heartland and Tanner directly 

caused or directly contributed to cause the breach of the natural gas line which directly, 

foreseeably and proximately resulted in the explosion of JJ' s Restaurant and the 

subsequent fire. 

26 



69. The negligence of Time Warner and/or Heartland and Tanner directly 

caused or directly contributed to cause injuries to Plaintiffs. 

70. Time Warner and/or Heartland and Tanner knew or should have known that 

their respective conduct described above created not only an unreasonable risk of bodily 

harm to others, but also a high degree of probability that substantial harm could result to 

others in the immediate vicinity, including Plaintiffs. Said defendants' conduct as 

described above was reckless and showed complete indifference to and conscious 

disregard for the safety of others in the immediate vicinity supporting an award of 

punitive damages for aggravating circumstances in addition to Plaintiffs' compensatory 

damages. 

WHEREFORE, Plaintiffs respectfully request judgment against defendants for 

actual damages that are fair and reasonable for the injuries sustained, for Plaintiffs' costs 

herein expended, and for punitive damages that will properly punish defendants and deter 

them and others from similar future conduct, and for such other and further relief as the 

Court deems just and proper. 
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COUNT IV 

Negligence Against USIC 

Plaintiffs allege as follows for their claim of negligence against Defendant USIC: 

71. To the extent they are not inconsistent with the allegations in this Count, 

Plaintiffs incorporate all other allegations of this petition as more fully set forth herein. 

72. Defendant USIC undertook to locate and mark underground gas line(s) and 

thereby assumed a legal duty to perform that work in a professional and competent 

manner in order to protect the public, including Plaintiffs, against unreasonable risks. 

73. Defendant USIC owed a duty to obey the requirements of common law, the 

applicable standards of care, and to use reasonable care in the locating and marking of 

utilities, including natural gas lines, in the vicinity of excavation and boring activities; 

Defendant USIC breached these duties in that: 

a. The defendants breached their duties and were negligent in properly 

locating and identifying all underground utilities and gas lines before the 

start of excavation, boring, digging or drilling that breached the natural gas 

line or lines in question; 

b. The combination of erroneous markings and miscommunications between 

the boring companies and the marking companies caused or contributed to 

cause the boring drill to run into the gas pipeline and rupture the pipeline; 

c. In failing to properly research and engineer the locating and marking of 

underground utilities, including the natural gas line or lines in question; 
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d. In failing to train employees, agents, and/or representatives to properly 

identify, and inspect, the construction site and to ensure all underground 

utilities, including the subject natural gas line or lines, were properly 

identified, marked and avoided in a reasonably safe and skillful manner and 

in accordance with all applicable ordinances, statutes, regulations and 

industry standards; 

e. In representing that they possessed expertise in marking or locating services 

when it knew or should have known that improper marking or location 

would potentially put buildings, structures, and lives, including Plaintiffs 

life and well-being at risk; 

f. In failing to take all other necessary and reasonable precautions to prevent 

such loss and damage sustained by Plaintiff; and 

g. Any and all other negligent acts or violations of law that become known 

through the course of discovery. 

74. All of Defendant USIC's employees who worked on the project at or near 

910 W. 48111 Street, Kansas City, Missouri, were doing so within the course and scope of 

their employment of Defendant USIC. 

75. Defendant USIC was negligent in properly locating and identifying all 

underground utilities and gas lines and thereby contributed to the negligence of 

Defendants Time Warner and Heartland, which ultimately resulted in the February 19, 

2013 explosion. 
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76. By reason of all of the foregoing, Plaintiffs have been caused to suffer 

injuries and damages and are each entitled to fair and reasonable compensation. 

77. Plaintiffs were damaged as a direct result of the unreasonably dangerous 

conditions created by Defendant USIC in combination with other defendants, and 

suffered injuries as a direct and proximate result of defendants' negligence. 

78. The actions, conduct and omissions of Defendant USIC were committed 

with complete indifference to or in conscious disregard for the safety of Plaintiffs and 

others. By virtue of the attitude and conduct of Defendant USIC, Plaintiffs are entitled to 

punitive damages in amounts that will properly punish Defendant USIC and deter them 

and other from like conduct. 

WHEREFORE, Plaintiffs respectfully request judgment against defendant for 

actual damages that are fair and reasonable for the injuries sustained, for Plaintiffs' costs 

herein expended, and for punitive damages that will properly punish defendant and deter 

them and others from similar future conduct, and for such other and further relief as the 

Court deems just and proper. 
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COUNTV 

Loss of consortium against all defendants 

79. To the extent they are not inconsistent with the allegations in this Count, 

Plaintiffs incorporate all other allegations of this petition as more fully set forth herein. 

80. At all relevant times Janice Dawn Nichols has been the lawfully wedded 

wife of Matt Nichols and has lived with Matt Nichols with all of the attendant rights, 

duties and obligations of marriage. She acted as primary caretaker of Matt Nichols after 

the explosion causing his injuries and continues to do so today. 

80. As a direct and proximate result of defendants' negligence and careless 

disregard for the health, safety and welfare of Plaintiff Matt Nichols, Plaintiff Janice 

Dawn Nichols has lost society, attention, companionship, consortium, comfort, support 

and services of her husband and will continue to suffer such losses in the future. 

81. Plaintiff Janice Dawn Nichols is entitled to an award for damages for loss 

of consortium in an indeterminate amount to be determined at trial. 

82. The actions, conduct and omissions of Defendants Heartland, Time Warner, 

and USIC were committed with complete indifference to or in conscious disregard for the 

safety of Plaintiffs and others. By virtue of the attitude and conduct of Defendants, 

Plaintiffs are entitled to punitive damages in amounts that will properly punish 

Defendants and deter them and other from like conduct. 
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WHEREFORE, Plaintiffs respectfully request judgment against defendants for 

actual damages that are fair and reasonable for the injuries sustained, for Plaintiffs' costs 

herein expended, and for punitive damages that will properly punish Defendants and 

deter them and others from similar future conduct, and for such other and further relief as 

the Court deems just and proper. 

DEMAND FOR JURY TRIAL 

Plaintiffs request a trial by jury on all issues. 
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